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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
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compensation can be paid for articles accepted and 
published. 
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CONVENING AUTHORITY COMMENDED BY SECRETARY 
JACKSON 


The following letter from the Assistant Secretary of 
the Navy (Personnel and Reserve Forces) concerns a 
Convening Authority’s action which is a “shining light” 
of the kind of interest and action expected of all leaders 
in the administration of naval justice: 


“16 November 1957. 
From: Secretary of the Navy 
To: Colonel R. McC. Tompkins, USMC, Commanding 

Officer, Ist Service Battalion (Reinf), 1st Marine 

Division (Reinf), FMF, Camp Pendleton, California 
Via: (1) Commandant of the Marine Corps 

(2) Commanding General, 1st Marine Division 
Subj: Board of Review decision in U. S. vs Rosenthal, 

of 27 September 1957 
Encl: (1) Copy of subject decision 

1. I note with pleasure the commendatory remarks by 
the Board of Review concerning your action as convening 
authority of a special court-martial case involving an 
enlisted Marine. A copy of that decision is enclosed. 

2. Your sincere personal interest in the rehabilitation 
of an accused whom you describe as “worth the effort’, 
and the demonstrated appreciation of your role in the 
administration of naval justice, is characterized by the 
Board as “leadership at its very finest”. I concur in 
these remarks. 

3. In this period of technological revolution, we some- 
times de-emphasize the men who operate the weapons of 
war and the leaders who command those men. It is my 
certain conviction that the Navy and Marine Corps must 
always have the highest type of leadership if they are 
to continue to perform their vital role in the protection 
of our country. I appreciate this contribution you have 
made, and the fine example you are setting, in the ad- 
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ministration of naval justice—which is a very important 
part of military leadership—and join the Board of Re- 
view in commending you for a job “well done”. 
RICHARD JACKSON 
Assistant Secretary of the Navy 
(Personnel and Reserve Forces)” 


STAFF LEGAL OFFICER’S REVIEW 


The following letter from the Judge Advocate General 
is published for information and guidance: 

“Subj: Staff Legal Officer’s Review; Required Con- 
tents to Insure Legal Sufficiency thereof 

“Ref: (a) UCM, Art. 61 

(b) UCM, Art. 64 

(c) MCM, 1951, par 85 

(d) MCM, 1951, par 94 

(e) MCM, 1951, par 87a(3) 

“In several very recent cases the United States Court 
of Military Appeals has ruled that the Staff Legal 
Officer’s review of the record of trial by court-martial 
was inadequate. Accordingly, the decisions of the 
Boards of Review approving such cases were reversed, 
and the records were returned to an appropriate review- 
ing authority for further proceedings in conformity with 
references (a) and (b). These decisions indicate that 
a mere literal compliance with the provisions of refer- 
ences (c) and (d) in the preparation of the Staff Legal 
Officer’s review will, in many instances, fail to provide 
the legally acceptable review to which the accused is 
entitled. In U.S. v. Grice, 8 USCMA 166, at page 168, 
23 CMR 390, the U. S. Court of Military Appeals stated: 

‘In pursuing the advisory function set forth in 

Article 61, supra, it is incumbent upon the staff judge 

advocate to apply the same legal standards that would 


(Continued on page 13) 
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RADAR AND GOOD SEAMANSHIP 


LIEUTENANT JULIUS E. FUCHS, USN 


Lieutenant Fuchs is presently on duty as an 
instructor at the Fleet Training Center, Newport. 
Rhode Island. This article is based upon his expe- 
rience as an Officer of the Deck underway and as 
an instructor at FTC. 


OES RADAR PERPLEX YOU, or does it 
D fascinate you? Are you one of the many 
who neither understand nor appreciate it? The 
use of radar, as an aid to seamanship and ship- 
handling, must be fully understood; especially 
in light of current legal and practical trends. 

Radar can reach out beyond the visible hori- 
zon and detect objects through darkness and 
thick weather. By the use of ordnance radar, 
it is not necessary to wait until the enemy is 
seen visually to determine his presence, number, 
size, course, speed, and altitude. Targets can 
be brought under fire and hits scored with the 
first and second salvo. The courts, however, do 
not consider radar to be infallible. In the event 
of collision in reduced visibility, a ship’s action 
will not be condoned if radar is used exclusively 
for conning. Radar operators lose their per- 
spective occasionally and they place too much 
emphasis on radar information as reflected in 
their evaluation and recommendations to conn. 
Unless officers of the deck utilize radar reports 
as merely another source of information— 
rather than the ultimate source—disaster can 
result. 

Perplexities regarding radar and seamanship 
stem from the ever-increasing versatility of new 
equipment and the lack of a working knowledge 
of the extent this equipment can be safely and 
legally utilized. Avoidance of collision is the 
first consideration. If this is not possible, a 
navy ship with a wealth of electronic equipment 
installed and possessing an almost unlimited 
radar potential is in a peculiar position should 
an accident occur in thick weather. The Navy 
could be placed in the position of bearing a diffi- 
cult burden of proof in the event it is established 
that this specialized equipment and the highly 
trained operators could have prevented the 
accident. 

The qualifications of all officers of the deck 
should include a demonstration of proficiency 
in utilizing radar to assist in preventing colli- 
sion. All prospective officers of the deck, dur- 
ing their indoctrination and training period, 
must be exposed to the internal working of the 
CIC of their particular ships for an adequate 
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period of time. Radar must be regarded, as the 
courts have repeatedly pointed out, to be merely 
an aid that is to be used in conjunction with the 
usual tools of navigation and shiphandling. It 
goes without saying that radar information is 
only as good as the capabilities and limitations 
of the particular model being used, operating 
conditions, and the skill of its operators. 

Perplexity exists concerning the proper use of 
radar for shiphandling purposes because too 
little has been written on the subject. One ad- 
miralty lawyer commented that some seventeen 
radar cases have already been decided in United 
States, English, and Canadian courts. These 
cases have not resolved all the legal questions 
which radar has created. To date, adequate in: 
formation has not been published. Texts in 
common use are silent as to what effect the use 
of radar will have in collision cases. The Mer- 
chant Marine Council, United States Coast 
Guard, commented: “By this time, eleven years 
after the end of World War II, it is generally 
accepted that radar cannot avoid collisions.” 
During the five-year period, 1950-55, Lloyds of 
London Annual Reports on Ship Casualties 
listed 6110 ships of over 500 gross tons involved 
in collisions and presumed the number of radar- 
equipped vessels to be substantial. 

There is an increasing trend to urge maritime 
nations of the world to recognize their duty to 
protect life and property and refuse to grant a 
merchant maritime deck officer a license unless 
he has demonstrated that he understands and 
knows how to use this equipment. 

During the recent International Radar Con- 
ference in Genoa, Italy, attended by representa- 
tives of most of the Western nations, an Ameri- 
can admiralty lawyer, Kenneth M. Volk, Esquire, 
was heard to say: “Radar is the best anti-colli- 
sion device yet perfected. The courts have not 
yet shown the slightest inclination to tolerate 
anything but strict compliance with the Rules of 
the Road. If it were not for the recurring ex- 
amples of reckless reliance on radar resulting in 
collisions, the courts would perhaps allow some 
relaxation in the interpretation of the rules.” 
At this Conference, a member of the British 
delegation, Colonel J. D. Barker, described how 
his nation’s mercantile navy officers are required 
to receive training in the use of radar equipment. 
In its coverage of the Conference, the New York 
Herald Tribune reported that a resolution was 
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adopted calling for nations to require maritime 
deck officers to qualify in the use of radar. 

The Merchant Marine Council of the United 
States Coast Guard, aware of the increasing 
number of United States merchant vessels being 
equipped with radar, and because of the serious 
casualties that have resulted from improper 
evaluation and interpretation of data obtained, 
has proposed an amendment to Coast Guard 
regulations for licensing of deck officers to be 
included in the 1958 agenda of the council. It is 
designed to establish the proficiency of a deck 
officer as a radar observer for an original license 
or raise of grade, and will include the funda- 
mentals, operation, interpretation and analysis 
of information, and plotting problems. The 
trend is obvious ; it remains for our naval officers 
to keep abreast of it. 

In studying the legal aspects of radar from 
the standpoint of seamanship, a line officer 
‘might do well to commence by reading three 
articles published in the JAG JOURNAL.: He 
then should read an article by Rear Admiral 
Ira H. Nunn, USN, entitled Admiralty Law and 
its Relation to Command at Sea which appeared 
in the December 1953 NAVAL WAR COLLEGE RE- 
VIEW. Additionally, the reading of Application 
of Radar to Seamanship and Marine Navigation 
by E. M. Robb of the British merchant PoRT 
LINE is recommended. 

Despite the valuable information in these 
articles, there is need for the publication of 
more material on the use of radar in shiphan- 
dling. By and large, the various manuals on 
seamanship and shiphandling do not discuss the 
problem. Beyond a meager background of the 
subject matter in print, it would be necessary 
for a conning officer to refer to the reported de- 
cisions of collision cases in order to get a 
complete picture of the problem. This is im- 
practical. 

Any mariner who operates a radar-equipped 
ship in thick weather must be familiar with the 
International Rules and Inland Rules which di- 
rectly influence the conduct of his vessel under 
such conditions. The following rules should be 
frequently reviewed and must be understood: 

Rule 15—“Sound signals” 

Rule 16 (a) —“‘Moderate speed rule” 
Rule 16 (b) —“Cautious speed rule” 
Rule 27—“General Prudential rule” 
Rule 29—“Rule of Good Seamanship” 

1. The Use Of Radar As A Legal Duty by CAPT Richard J. Hogan, 
USN, September 1948 JAG JOURNAL; Some Legal Aspects Of 
Radar Conning by CDR H. W. Biesemeier, USN, and LT R. A. 
Bergs, USN, December 1953 JAG JOURNAL; The Legal Effect 


Of Radar In Marine Collisions by Nicholas J. Healy, 3d, January 
1957 JAG JOURNAL. 
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Several words, terms, and phrases in these rules 
lack adequate definition. This can lead to a lack 
of a complete understanding and can influence 
the manner and the extent of observing the 
rules. 

Rule 15. “Fog (thick weather)” is anything 
that reduces visibility to less than two miles. It 
is significant to note that the distance of two 
miles is used as the basis for determining pre- 
cautions generally required in reduced visibility 
conditions. “Efficient Whistle” is one that can 
be heard in still air for a distance of at least two 
miles. The intervals of the signals prescribed 
under this rule are the maximum intervals and 
may not be exceeded. 

Rule 16 (a), is known as the moderate speed 
rule. Every vessel underway in conditions of 
reduced visibility shall go at a moderate speed 
having careful regard for existing circum- 
stances and conditions. 

“Moderate Speed” is defined as follows: 

(1) Stopped or anchored. This applies to 
harbor or coasting traffic conditions so extreme 
that the safest action is to anchor. Farwell 
and Prunski in their text The Rules of the 
Nautical Road cite the New York, O. and W. Ry. 
Co. v. Cornell Steamboat Company case.” In that 
case, the court ruled that both a ferry boat, and 
a fireboat responding to an alarm, may lawfully 
leave their piers and navigate in fog, although 
obliged to exercise reasonable care and to have 
due regard for the rights of other vessels. The 
consensus seems to be that unless there is an 
unusual reason for a vessel to start out or con- 
tinue to navigate in crowded waters in thick fog, 
she should not thus imperil herself and other 
vessels. The use of radar has not materially 
changed the position of the courts. 

(2) Not over seven knots. Any speed which 
is not moderate in the legal sense of the word is 
excessive. The highest speed to have received 
final court approval involving collision of 
vessels operating in thick weather has been 
seven knots. Farwell and Prunski propose that 
“while it does not follow that all ships of the 
Navy traveling at higher speeds in fog are, ipso 
facto, guilty of violating the law, considering 
the enormous backing power most of them have 
in comparison with merchant vessels of like 
tonnage, yet it might be common sense legal 
precaution for a commanding officer to have on 
the bridge an approximate deceleration table 
at various speeds for his vessel and set his 
speed with some reference to the prevailing visi- 
bility.” This points up the necessity for indoc- 
trination in the ship’s characteristics to the 





2. 193 F 380, 1911. 
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extent that officers of the deck know the distance 


required to stop their vessels depending on the © 


speed being used. This speed of seven knots 
is also consistent with the maximum speed pos- 
sible for best results in radar-piloting. 

(3) One-half the distance. Any speed that 
will enable a vessel to stop in one half the dis- 
tance of the prevailing visibility. The courts 
have made no clear distinction between a vessel 
with or without radar in regard to this require- 
ment of speed. Both must adhere to the “one- 
half distance” rule. A vessel underway in 
thick weather which strikes a vessel at anchor 
is practically self convicted of excessive speed 
in accordance with a well known ruling of the 
Supreme Court that if a vessel were going at a 
rate of speed as made it dangerous to any craft 
which she ought to have seen, and might have 
seen, she had no business to go at that rate. 
Speed in a fog, regardless of radar, is always 
excessive if a vessel cannot reverse her engines 
and come to a standstill before she collides with 
a vessel she ought to have seen visually. These 
concepts of moderate speeds must be thoroughly 
understood. 

It seems that the most crucial time is upon en- 
try into a fog bank. A vessel within two miles 
of a fog bank must commence sounding fog sig- 
nals whether the fog bank is to be entered or not. 

Rule 16(b) is often referred to as the cautious 
navigation rule because it requires a power 
driven vessel to exercise caution by stopping the 
engines upon hearing, apparently forward of 
her beam, the fog signal of a vessel the position 
of which is not ascertained and further, to navi- 
gate with caution until the danger of collision is 
over. Fog isa peculiar substance in that it both 
suppresses and disperses sound signals. At one 
moment a fog signal might sound as if it is for- 
ward of the beam while again it may sound fur- 
ther aft. Rule 16 stands on its own, there 
being no particular compromise should radar be 
utilized to assist in determining the position of 
the vessel. However, in the final analysis the 
practical mariner should defer to the audio- 
determination. To argue otherwise is merely to 
recognize the theoretical possibility of a radar 
position being an ascertained position. Thus 
far, the courts have accepted the practical as 
opposed to the theoretical method. Unless there 
is certainty, the engines must be stopped. 
Otherwise, if collision occurs it proves conclu- 
sively that a vessel would have been some where 
else at the time of the collision. Invariably the 
bell-sheet of engine speed changes is irrefutable 
evidence of untimely action on the part of the 





“3. 137 U. S. 330, 1890. 


erring mariner. This act of imprudence may be 
sufficient to affix liability and consequently re- 
quire payment of either all damages or one-half 
damages under American Admiralty Law. In 
a case arising out of a collision in a fog in the St. 
Lawrence between the Empress of Ireland and — 
the Starstad where several hundred lives were 
lost, the court pointed out: “If a vessel changes 
course blindly in a fog after hearing a fog signal 
ahead, she must do so with her engines full 
astern.” * The reason for this of course, is not 
only to reduce headway but to provide for the 
possibility of having the other vessel suddenly 
loom up ahead and the first vessel’s speed being 
such that it would be unable to reverse and stop 
soon enough to avoid. 

Rule 27 (the General Prudential Rule) and 
Rule 29 (the Rule of Good Seamanship) can be 
considered together for the purposes of this dis- 
cussion. It is within these two rules that we 
find the basis for requiring vessels to exercise 
a reasonable degree of prudence, caution, and 
care; the exercise of good judgment; and the 
enlistment of every precaution that may be re- 
quired by ordinary practices to provide safety 
at sea. Within Rule 27, there is no right-of- 
way in a fog while the vessels are not in sight 
visually. The Steering and Sailing Rules do 
not apply until the vessels are in sight. If the 
vessels are then so close that both must take ac- 
tion to avoid collision, Rule 27 applies. If 
there is room to maneuver in accordance with 
the Steering and Sailing Rules, the proper clear- 
weather whistle signals should be sounded and 
the Steering and Sailing Rules obeyed. Under 
the rule of Good Seamanship (Rule 29) a vessel 
is not allowed to anchor so as to obstruct navi- 
gable channels; however there is no rule which 
forbids a vessel to anchor in a channel in a fog, 
unless she obstructs navigation. ° 

We know a vessel is required by the cautious 
navigation rule to stop her engines whereas 
prudent seamanship might have further re- 
quired that the engines be reversed in order to 
actually come toa stop. The influencing factor 
is that a vessel must be navigated where it is 
safe, when it is safe, and in a manner which is 
careful and prudent. The following statement 
is quoted from the International Conference on 
Safety of Life at Sea, 1948: “* * * [The] re- 
cent advantages in radar and electronics navi- 
gational aids are of great service to shipping, 
the opinion is that the possession of any such 
device in no way relieves the master of a ship 


: 4. Canadian Pacific Railroad Company v. Storstad, 40 Dominion 
Law Reports 600, 1950. 
5. The Southern Cross, The Quirigua, 93 F 2d 297, 1937. 
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from his obligation strictly to observe the re- 
quirements laid down in the International Regu- 
lations for preventing collisions at sea and in 
particular, the obligations contained in Article 
15 and 16 of these Regulations.” 

In the Bucentaur v. Wilson Victory case, the 
court said: “* * * Prudent navigation in- 
volves taking advantages of all the safety devices 
at hand. Insofar as it is the judicial function to 
fit scientific discoveries into the framework of 
laws not tailored to their measures, the function 
should be carried out with an eye to the general 
purpose of the law and to desirable social ends.” ° 

In another case, a United States District Court 
convicted a merchant master for violation 
of the United States Code where on a radar 
equipped vessel, it was established, he had 
knowledge of a vessel forward of the beam but 
did not comply with Rule 16 which resulted in a 
disastrous collision.’ 

Several precepts can be drawn from the rea- 
soning in the radar decisions of the courts: 

(1) When navigating in fog or low visibility, 
do not forget that one radar scope pip observa- 
tion gives the bearing and distance—you do not 
know the course, heading, or speed of the target 
from one observation. 

(2) In fog, do not fail to comply with Rule 16 
irrespective of available radar information. 

(3) Do not change your own ship’s course 
until you have determined the course of the tar- 
get vessel. 

(4) Always assume the other ship does not 
have radar and has no knowledge of your 
presence. 


6. 1955 AMC 42. 
7. 1954 AMC 765, 








Perhaps they can be best summed up in one 
general rule: TO AVOID COLLISION, USE YOUR 
RADAR IN CONJUNCTION WITH RATHER THAN IN 
LIEU OF RULES 15 AND 16. 


CONCLUSION 


Commanding officers and watch officers 
should give careful consideration to radar’s ef- 
fect on navigation and the Rules of the Road: 

(1) Radar is no substitute for lookouts—nor 
will reliance upon radar excuse the failure to 
keep a proper lookout. 

(2) A radar-equipped ship should operate 
her radar for the purpose of tracking targets 
when in or approaching an area of restricted 
visibility.® 

(3) The use of radar will not excuse immod- 
erate speed as interpreted under Rule 16 and 
it will not serve as an excuse for noncompliance 
with the Rules. 

(4) Aship which misinterprets or makes im- 
proper use of the information furnished by her 
radar may be at fault for violation of the Gen- 
eral Prudential Rule. 

(5) The failure of a ship to have operational 
radar does not render her unseaworthy. 

It may be that those of us who follow the sea 
have become too secure in our reliance on mod- 
ern instrumentalities. If that be true, the 
present is the best time to take stock of our 
situation and to return to the degree of care 
and prudence which has been the hall-mark of 
mariners since men first began to go down to the 
sea in ships. 


8. Marine Leopard-Howard Olson, 152 F. Supp. 197, 1957. 
9, Argentia-Antinous, 1957 AMC 2356. 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Annuities—Remarried widows—Effect of 
annulment 


@ The effect of a California court decree annulling a 
Nevada marriage contracted by the widow of a naval 
officer is governed by the law of the place where the 
marriage is contracted and under Nevada law such an 
annulment is effective only from the date of the decree. 
A widow, who was in receipt of an annuity which was 
payable until her death or remarriage and then went 
to the decedent’s adopted son, is not entitled to receive 
the annuity in her own right from the date of her re- 
marriage. CompGen Decision B-132249, 17 September 
1957. 


MILITARY PERSONNEL—Aviation duty—Flight deficiencies— 


Three months’ grace period—Commencement 


@ When the three-months’ grace period established pur- 
suant to Executive Order No. 10152 for compliance 
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Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


with flight requirements expires without the member 
meeting the requirements for the entire period (but 
performing only the required flights for the last month 
of the period), the period of flight deficiencies is merely 
extended so that a new three-month period does not 
begin the next month but begins in the first month in 
which flight deficiencies occur following a month in 
which flight requirements have been met after the 
expiration of the first three-month period. CompGen 
Decision B-132409, 10 September 1957. 


MILITARY PERSONNEL—Disability retired pay—Disabilities found 
prior to physical examination for promotion 


@ A Coast and Geodetic Survey officer was not given 
a physical examination for promotion from grade of 


(Continued on page 13) 
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RECENT JAG OPINIONS - 


INVESTIGATIONS—Aircraft Accident—Sufficiency 


© “This investigative report is inadequate. It is only 
a superficial compliance with the requirements of the 
1955 Naval Supplement to the Manual for Courts- 
Martial, United States, 1951, and the appointing order. 
The appointing order directs a thorough investigation 
into the circumstances surrounding the deaths of the 
subject men. It also directs that a report be prepared 
in accordance with sec. 0303 (g), NS, MCM, and to in- 
clude therein a preliminary statement, finding of fact, 
and opinions as to line of duty and misconduct status. 
The investigation is not thorough. 

“This type of investigation is the source of informa- 
tion for various Department of the Navy offices. It 
must serve their purposes as well as those of the Judge 
Advocate General and the echelons of command. In 
the past few months, several offices and bureaus of the 
Department of the Navy have expressed particular con- 
cern and dissatisfaction over aircraft accident investi- 
gations. In far too many instances the primary pur- 
poses of investigations have been overlooked. See 1955 
NS, MCM, secs. 0202 and 0204. Line of duty and mis- 
conduct opinions are but one of the many requirements 
of an investigation. In every instance of an aircraft 
crash with resulting deaths, the cause of the accident 
should be reported. If the cause cannot be determined, 
then the investigation should show the details of why 
the cause could not be determined. It should include 
but not be limited to the following: 

a. The background, history, training, and experi- 
ence of the pilot and his degree of familiarity with 
the type of aircraft involved. 

b. The sociological, psychological, and physiologi- 
cal factors relative to the accident. 

c. The type and purpose of the flight; the authori- 
zation for the flight; and the briefing of the pilot. 

d. The weather conditions which might have af- 
fected the flight. 

e. The pre-flight history of the aircraft, including 
the last overhaul, discrepancies previously noted, 

flight hours since last intermediate check, etc. [Include 
type, model, and bureau number of aircraft involved. ] 

f. Description of flight path and maneuvers of the 
aircraft during flight including manner of descent 
and impact. 

g. Presence and condition of safety equipment, in- 
cluding pilot’s gear, seat belt, shoulder harness, and 
oxygen system. 

h. Condition of communication equipment. 

i. Condition and use of ejection equipment, if any. 

j. Post-accident examination of aircraft and de- 
tailed description of damage, including data on en- 
gine, fuselage, control surfaces, etc. 

k. Description of rescue operations. 

l. Current instructions relating to the particular 

flight. [Include applicable local and regional flight 
rules governing flight. ] 


m. The status of all personnel aboard, i. e. pilot, 
co-pilot, member of the crew or passenger. 

“Many of the above factors applicable to the subject 
accident were not covered in the investigation. The 
report is so meager in content that it is of little or no 
value in analyzing the incident to determine what steps, 
if any, might be taken to prevent recurrence of similar 
accidents. In addition to making an adequate inquiry 
and arriving at findings of fact supported by evidence, 
the investigation should be able to render appropriate 
opinions. The opinion should concern the probable 
cause of the accident and other pertinent matters which 
appear to be justified by the facts found. Appropriate 
recommendations should be included in the report of 
investigation with a view toward devising ways and 
nieans to prevent similar occurrences. 

“The fact that an aircraft accident report, conducted 
pursuant to OPNAV Instruction 3750.6B, was also sub- 
mitted does not relieve the requirement for an investi- 
gation pursuant to the 1955 Naval Supplement to the 
Manual for Courts-Martial. The obvious reason for 
this requirement is that the aircraft accident report is 
a privileged document. It cannot be made the basis for 
subsequent legal proceedings. It cannot be used as 
evidence or as a basis for disciplinary action. More- 
over, the aircraft accident reports are normally not 
available to all interested offices and bureaus of the 
Naval establishment. Their use is usually restricted 
to those concerned with the prevention of accidents and 
the furtherance of the Naval aviation safety program. 

“The convening authority states that line of duty 
and misconduct status has already been reported to the 
Secretary of the Navy. He also states that investiga- 
tive reports in cases of death resulting from routine 
aircraft accidents imposes an additional burden on 
commands. To alleviate this additional burden he rec- 
ommends that: 

‘ |... the Judge Advocate General study the possi- 
bility of waiving the requirement for separate investi- 
gative reports except for those accidents in which the 
line of duty and misconduct status is obscure or where 
there is a possibility, as determined by the aviation 
flag officer in the immediate chain of command, that 
the accident was caused by the intent, fault, negli- 
gence, or inefficiency of any person in the naval 
service.’ 

“The report to the Secretary of the Navy is, un- 
doubtedly, the casualty report required by the Marine 
Corps Manual, paragraph 13154, in which a preliminary 
opinion is expressed on line of duty and misconduct 
status. The casaulty report was never intended to 
replace or satisfy the requirement for an investigation 
pursuant to the 1955 Naval Supplement, sec. 0401. 
Such a preliminary opinion is needed to expedite cas- 
ualty assistance and payment of death gratuity to next 
of kin. 
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“The death of a member of the Naval Establishment 
is so important that it may not be accounted for in the 
cursory manner proposed. The bereaved relatives often- 
times request detailed circumstances surrounding the 
death of their servicemen; and searching inquiries from 
lawyers, United States Senators and Representatives 
are not uncommon. This matter has been previously 
considered in the note which is entitled “Investigations 
and Courts of Inquiry Division” and appears on page 
eight of the JAG Journal, December 1956. The investi- 
gative reports submitted also become the basis upon 
which many valuable survivor’s benefits will be predi- 
cated. It is customary for the Veterans’ Administration 
to borrow investigative reports for their use in ad- 
judicating claims of widows and other veteran’s survi- 
vors. Similarly, these investigative reports are avail- 
able to private insurance companies, upon proper 
authorization from the next of kin, in order that the 
insurance company may determine entitlement to double 
indemnity for accidental death. 

“In keeping with the Navy and Marine Corps custom 
of caring for their own, it is considered necessary to re- 
cord and preserve factual details which may be required 
for the servicemen’s survivors to procure such benefits. 
This is particularly true since the military organization 
has access to information which is not available through 
any other source. Matters of such financial import to 
the survivors of a member of the naval service deserve 
the most comprehensive and documented investigative 
reports. Moreover, any additional administrative bur- 
den incident to conducting an investigation is insignifi- 
cant when considered in relation to the Navy’s 
responsibility to the deceased and to his survivors. 

“The 1955 Naval Supplement, sec. 0203, sets forth 
those persons authorized to convene courts of inquiry 
and investigations. Section 0204 states: 


‘Normally the commander of the unit concerned 
is primarily responsible for initiating investigations 
or inquiry into an incident arising in his command. 
Where the commander concerned may become a party, 
the investigation or inquiry should be ordered by a 
superior in command. In any case in which there 
is doubt as to what type of fact-finding body should 
be ordered, or by whom ordered, the matter should 
be submitted to superior authority for determination.’ 


Such language indicates that the initial decision as to 
whether or not an investigation is required rests upon 
the commanding officer of the personnel concerned and 
should not be passed to a superior in the chain of com- 
mand for decision unless certain questions are involved. 
The commanding officer has the best opportunity to know 
and evaluate the need for an investigation when such 
is required by the provisions of the 1955 Naval Supple- 
ment to the Manual for Courts-Martial. Therefore, 
the suggestion that the aviation flag officer in the chain 
of command be required to make this decision runs 
contra to the responsibility of the commanding officer. 
Normally it is only when the command fails that the 
superior flag officer must intervene to assure that an 
investigation is conducted. 

“Section 0207 implements this concept of a command- 
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ing officer reporting facts of local origin to his senior. 
It provides: 

‘The record of courts of inquiry and investigations 
are reviewed by the convening authority and appro- 
priate superior authorities in the chain of command. 
Although no precise rule can be laid down as to the 
identity of appropriate superior authorities in the 
chain of command, the subject of the inquiry and the 
facts found will dictate the routing of the record for 
review.’ 


Thus, it is the responsibility of the immediate command- 
ing officer to make the record available to each superior 
command which has a direct interest in it. This is the 
manner in which superior commanders become cognizant 
of facts necessary in the proper execution of their of- 
fice. For the foregoing reasons, the Judge Advocate 
General does not concur in the convening authority’s 
recommendation. 

“This investigative report is so brief that it may be 
of little value in determining the cause of the accident; 
but, in the absence of evidence to the contrary, it is suffi- 
cient to presume that the deaths of the two Marines 
were not the result of their own misconduct. Accord- 
ingly, the Judge Advocate General holds that the deaths 
of * * * and * * * were suffered in the line of duty 
and were not the result of their own misconduct, * * *.” 
JAG:34:pf Bnd. #7578-57 of 14 October 1957. 


JURY DUTY—Subpoena of Naval Personnel by civil authorities for 
jury duty 


@ “* * * [T]he following questions [were posed] with 
respect to the assignment to jury duty of naval person- 
nel on active duty and who are legal residents of the 
State of Florida: 

a. Should the military duties of the individual re- 
quire his presence on board at the time appointed for 
his appearance in answer to the subpoena, would his 
absence cause him to be liable to civil action? 

b. If the individual answered the subpoena and was 
assigned as a juror the assignment of which conflicted 
with his military duties, what authority exists for a 
request that the individual be returned to his command? 

c. Assuming that the above assignment does not con- 
flict with the military duties of the individual what 
would be his status while absent from his command? 

d. Does any authority exist for Temporary Additional 
Duty orders to cover the absence of the individual and 
if so, whom would he report to, and if travel was in- 
volved, would a claim for reimbursement be justified? 

“Tt is the opinion of the Judge Advocate General that 
a member of the naval service on active duty cannot 
lawfully be compelled to perform jury service in a state 
court. Active duty in the armed services involves a 
full-tim: commitment to the Federal government. 
Leave and liberty are granted at the discretion of com- 
manding officers for purposes of rest, recreation, and 
attention to personal affairs in order to enable members 
to perform their naval and military duties with maxi- 
mum efficiency. It is considered that a state call upon 
the time of active duty members of the naval service to 
perform jury service would constitute a direct inter- 
ference with the performance of the defense functions 
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of the Federal government. 
Pundt v. Pendleton, 167 Fed. 997). 

“Most states have by statute specifically exempted ac- 
tive duty military personnel from jury service. Statutes 
governing the Federal courts specifically exempt armed 
forces personnel on active duty from jury service, while 
civilian Government employees are required to perform 
such service. (28 U. S. C. 1862; 62 Stat. 952). Pro- 
vision is made for the pay of civilian Government em- 
ployees who perform state jury duty while no such 
provision is made for armed forces personnel. (5 
U.S. C. 30n-30p; 54 Stat. 659). The statutes of Florida 
exempt personnel “of the state militia when in active 
service under call by the sheriff of the county or by the 
governor” (FLORIDA STATUTES, ANNOTATED, Section 
40.08), and disqualify “United States officials.” 
(FLORIDA STATUTES, ANNOTATED, Section 40.07). 

“The answers to the questions set forth in paragraph 
1 therefore are as follows: 

a. A member of the naval service on active duty 
who fails to answer a subpoena of a state or local 
court to appear for jury duty because of his military 
duties would not be liable to criminal or civil action. 
In this connection, however, the provisions of section 
0710 (d), 1955 NAVAL SUPPLEMENT TO THE MANUAL 
FOR COURTS-MARTIAL, UNITED STATES, 1951, should be 
noted. Considerations of comity make it advisable 
that when a member of the naval service is sub- 
poenaed by a state or local court to appear for jury 
duty the commanding officer of such member should, 
either by personal representative or certificate filed 
with the court, advise the court of the member’s sta- 
tus and request that he be excused from jury service. 
Where, after such representation and request, the 
court does not excuse the member from jury service, 
the commanding officer should promptly advise the 
Secretary of the Navy (Judge Advocate General) of 
all the circumstances in order that action as necessary 
may be taken to protect the interests of the United 
States. 

b. The Constitution of the United States and the 
nature of the commitment of an active duty member 
of the naval service to the Federal government form 
a basis for requiring his return to naval authority 
when assigned to jury duties which conflict with his 
naval duties. 

c. No actual conflict between the performance of 
jury service and the performance of a particular as- 
signed military duty need be shown in order to exempt 
a member on active duty from jury service, since his 
service obligations to the Federal government involve 
a full-time commitment. 

d. There is no authority for Temporary Additional 
Duty orders or reimbursement for travel on account 
of the performance of jury service. 

“* * * [JAG:II:1:WRM:mac, 9 April 1956] ex- 
pressed the opinion that under certain circumstances 
members of the armed forces on active duty might law- 
fully be required by state and local courts to perform 
jury duty. To the extent that the opinions expressed 
herein are inconsistent with those expressed in * * * 
(JAG:II:1:WRM:mac, 9 April 1956], the latter are no 


(CMO 38-1938, 17-8; 


longer to be followed.” JAG:131.7:sb, 2 December 
1957. 


STATUS—Naval Reserve Officers on inactive duty whose names 
are withheld from consideration for promotion. 


e@ An opinion by the Judge Advocate General was re- 
quested on the following questions which involve a 
construction of Section 405 (d) of the Reserve Officer 
Personnel Act of 1954: 

“(a) Is an officer whose name is once withheld 
from consideration for promotion due to failure to 
meet Secretary of the Navy requirements for con- 
sideration deemed to have once failed of selection? 

“(b) Is an officer whose name is once so withheld 
from consideration and who is considered by a Se- 
lection Board for the same next higher grade during 
any subsequent year and fails of selection deemed to 
have twice failed of selection? 

In answering the above questions a closely. allied ques- 
tion should also be considered. Is an officer who has 
once failed of selection for promotion to the next higher 
grade deemed to have twice failed of selection if his 
name is subsequently so withheld from consideration? 
“Section 405 (d) of the Reserve Officer Personnel Act 
of 1954, as amended by the Act of June 30, 1955 (50 
USC, Supp. IV, 1305 (d)), contains the following pro- 
vision: 
“The name of any officer who is otherwise eligible 
for consideration for selection for promotion under 
subsections (a) or (b) of this section, but who has 
failed to meet requirements for eligibility prescribed 
by the Secretary of the Navy, may be withheld from 
consideration. An officer whose name is so withheld 
from consideration from two selection boards for pro- 
motion to the same next higher grade shall be deemed 
to have failed twice of selection.’ 

“A careful examination of the legislative history of 
this provision lends no assistance in answering the 
questions raised. However, it is necessary for the 
Secretary of the Navy to adopt regulations which 
make certain determinations which are left to his 
discretion under the Reserve Officer Personnel Act, 
as amended, and which make the act effective as it 
applies to the Navy. It is often necessary in adopt- 
ing such administrative regulations to make an in- 
terpretation of certain provisions of the law involved. 
It is the general rule that an administrative interpre- 
tation of this kind will be upheld provided that it is 
reasonable. It is the opinion of the Judge Advocate 
General that a reasonable interpretation of section 
405 (d) is that when an officer’s name is withheld 
from consideration for promotion under that provision 
he has failed of selection for promotion once. When 
the statute states that withholding a name from con- 
sideration twice is equivalent to his having failed of 
selection twice, it seems reasonable to conclude that 
Congress intended that each time his name was with- 
held he has failed of selection once. Therefore, it is 
the opinion of the Judge Advocate General that the 
most reasonable construction of section 405 (d) leads 
to an affirmative answer to each one of the three ques- 
tions raised in paragraph 1 hereof.” JAG:131.3: 
kk of 30 July 1957. 
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SUSPENSION OF REDUCTION OF RANK IMPOSED AS NON-JUDI- 
CIAL PUNISHMENT PURSUANT TO ARTICLE 15, UCMJ— 


@ “* * * [Inquiry was made] whether the 12 June 
1957 decision of the Comptroller General, B-131093, is 
authority for the proposition that reduction in rate or 
grade imposed as non-judicial punishment under Article 
15, UCMJ, may not be suspended. Advice was re- 
quested whether that interpretation of Article 15 is 
considered binding on the naval service. 

“The cited decision is binding on the naval service 
insofar as it holds that, once enlisted personnel are 
actually reduced under the authority of Article 15, 
UCMJ, there can be no suspension of that punishment. 
(Emphasis added). The time of execution of the re- 
duction in rate or grade is, therefore, of paramount 
importance. As stated in the final paragraph of the 
Comptroller General’s decision * * * ‘Jf the staff ser- 
geant involved in each question was actually reduced 
in grade to airman first class, any suspension or va- 


cation of a suspension as to the reduction would be 
ineffective.’ (Emphasis added). 

“In order to properly understand the digest of this 
decision, as it appeared in the JAGS 57 Chronicle 
Letter 27/7 of 23 August 1957, it must be borne in 
mind that there is a difference in the time of execution 
of this punishment in the Army and in the naval serv- 
ice. In the Army such a reduction is executed upon 
announcement. In the Navy and Marine Corps, how- 
ever, implementing administrative action beyond the 
mere pronouncement of the commanding officer is re- 
quired to effect the reduction. Consequently, the com- 
pletion of that administrative action marks the time 
of execution. 

“It is the opinion of the Judge Advocate General, 
therefore, that reduction in rate or grade pursuant to 
the authority of Article 15, UCMJ, may be suspended 
in the Navy and Marine Corps after imposition and 
before its execution. This interpretation is considered 
to be fully in accord with the decision of the Comp- 
troller General.” JAG:131.1:pjh, 2 December 1957. 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


KEEP A RECORD 


Has anyone ever accused you of not paying a bill 
which you know you have paid but cannot prove it? 
This situation comes up more often than you would 
think. Keeping personal and household records is just 
as important now-a-days as keeping business records. 
The type and method of your personal record keeping 
depends on your own particular situation, but it can be 
just as important to a Seaman Recruit as to an Admiral. 
The production of one piece of paper can frequently 
avert or settle an argument, prevent a lawsuit, prove a 
point, establish a basis for some future action, or es- 
tablish title to property. Generally, records can be 
divided into three broad categories: (1) Title or own- 
ership; (2) financial; and (3) correspondence. 

Most people realize the importance of the deed to their 
house, the title to their automobile, their policies of in- 
surance, and bills of sale of items of personal property. 
These documents establish legal rights and should be 
carefully preserved in a safe place. 

Probably the easiest way to record your financial 
dealings is by paying everything by check. You not 
only can keep a running account of your spending, but 
also in your cancelled checks you have a permanent rec- 
ord of your financial transactions. If you feel that the 
amount you can keep in the bank is so small that it costs 
more in service charges than it is worth to maintain a 
checking account, then by all means use money orders 
when you pay by mail—get receipts when you pay in 
person. Your money order stub should always show 
to whom the money order was sent, where it was sent, 
what it was for, and when it was sent. Cancelled checks, 
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money order stubs, and receipted bills should be kept 
for at least four years if payment was on an open ac- 
count. They should be kept until the contract is satis- 
fied and paid in full and cancelled of record in the case 
of an installment purchase. Such records not only will 
enable you to prove payment of bills, but may be neces- 
sary to support income-tax deductions or to prove own- 
ership where you did not receive a bill of sale. They 
may be useful in the future to show how much you paid 
for an item, or how much it was costing you to live at 
a particular time. 

A most useful and probably least used individual 
record is a correspondence file. The Navy, as well as 
business firms, does not make copies of letters simply to 
manufacture work. A copy is filed to record what 
was done, said, proposed, or accepted. With it there 
can be no question of faulty memory. An individual, 
of course, normally does not make copies of personal 
letters although he may find it advisable to do so under 
certain circumstances where a record of just what 
was said is desired. He should, however, make a car- 
bon copy of all business correspondence and keep it for 
future reference. Replies should be kept with the re- 
lated letters. Then, the whole picture is permanently 
recorded. Points have been settled, claims established, 
and adjustments made on the basis of old correspondence 
files. 

Personal record keeping is an individual problem. 
It can be simple or complex depending on the individual’s 
needs. It can involve a file cabinet, a bank safe deposit 
box, a set of double entry books, or simply a shoe box 
under the bed. The important thing is that records 
are kept. 
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THE MOTION FOR A FINDING OF NOT GUILTY 


MAJOR ROBERT S. STUBBS II, USMC 


preciate the utility of a motion for a 
ding of not guilty, either as a short cut to 
an acquittal or as a weather-vane for the status 
of the case; still others who consider it a man- 
datory step in the trial procedure fail to under- 
stand the limitations of the motion. As a 
matter of fact, many law officers and special 
court-martial presidents could be more con- 
versant with the law on the subject! 

Reference to the motion for a finding of not 
guilty is first made in the Uniform Code of Mili- 
tary Justice in Article 51(b) which deals with 
interlocutory questions and rulings thereon. 
It is important that the shape of the motion be 
examined before passing to its substance. 
Article 51(b) defines the motion as an inter- 
locutory question but quickly places it in a spe- 
cial category, with the question of the accused’s 
sanity." As an interlocutory question per se 
the motion is passed on initially by the law of- 
ficer or special court-martial president.2 The 
latter makes all of his rulings, “subject to ob- 
jection by any member of the court,” and, con- 
sequently, although a ruling on a motion for a 
finding of not guilty requires such a preface, 
failure to use this phrase is but a procedural 
error, the absence of objection connoting a lack 
of disagreement with the ruling.’ The law of- 
ficer rules finally on interlocutory questions, 
except upon the motion under study and ques- 
tions of the accused’s sanity. These two issues 
are expressly excepted by the Code from the law 
officer’s general powers and are ruled on by 
him, subject to objection by the court.’ It 
should be especially noted at this juncture that 
there are other matters, interlocutory in na- 
ture, which are to be treated in similar fashion. 
The law officer is required to rule finally on such 
matters but if they involve a question properly 
to be considered by the court in its resolution 
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1. The interchangeability of principles applied to sanity questions 
and the motion for a finding of not guilty will become more ap- 
parent later. See, e. g., infra, notes 11 and 12. 

- UCMJ, Art. 51 (b), and, generally, MCM, 1951, 57. 

- ACM S-3011, Morris, 5 CMR 373. 

. UCMJ, Art. 51 (b). If the law officer rules without subjecting 
his ruling to the objection of any member, he errs, but the 
prejudice, if any, must arise from the record, apart from the 
ruling itself. Cf. NCM 376, Watson, 18 CMR 391. 
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of the ultimate question of guilty or innocence, 
then the issue must be given to the court for final 
determination.’ Thus it can be seen that an in- 
terlocutory issue may procedurally require a 
ruling by the law officer but substantively an 
ultimate decision by the court.’ Happily, the 
motion for a finding of not guilty does not re- 
quire such analysis for by its nature it at once 
requires procedural and substantive resolution. 

A motion for a finding of not guilty of an 
offense may be made after the prosecution has 
rested, after both parties have rested, or at both 
of these stages of the trial.’ The motion as- 
serts that the evidence is insufficient to sustain 
a conviction of the offense or offenses to which 
it relates.» The motion may be granted or 
denied as an interlocutory issue, subject to ob- 
jection by a member of the court, as discussed 
heretofore, or decision may be deferred.® Co- 
incident with the announcement that a ruling 
on the motion is to be deferred may be a direc- 
tion to the trial counsel to procure additional 
evidence.” 

Although there is no prescribed procedure in 





5. U. S. v. Berry and Mitchell, 6 USCMA 609, 20 CMR 325; U. S. 
v. Ornelas, 2 USCMA 96, 6 CMR 96; U. S. v. Richardson, 1 
USCMA 558, 4 CMR 150; ACM 5796, Toreson, 8 CMR 676. 

6. U. S. v. Ornelas, 2 USCMA 96, 6 CMR 96; ACM 5796 Toreson, 8 
CMR 676. It should also be remembered that, as a matter of law, 
the substance of a motion controls rather than its form. MCM, 
1951, 67c; ACM 6516, Yray, 10 CMR 618. Thus, the law officer 
would do well to place before the court any evidence adduced 
at an out-of-court hearing when it appears that a motion so 
heard involves an ultimate issue for the court. U.S. v. Richard- 
son, 1 USCMA 558, 4 CMR 150. See also, MCM, 1951, 57g and 
67e. 

7. MCM, 1951, 71a; NCM 271, Davies, 13 CMR 577. A motion for 
a finding of not guilty made after receipt of evidence after a 
finding of guilty, such evidence being inconsistent with a pre- 
viously entered plea of guilty, requires the withdrawal of the 
plea. U. S. v. Trede, 2 USCMA 581, 10 CMR 79, remanding, 
ACM 5640, Trede, 10 CMR 658. 

. MCM, 1951, 71a; NCM 271 Davies, 13 CMR 577. 

9. MCM, 1951, 71a; cf. U. S. v. Strand, 6 USCMA 297, 20 CMR 13, 
A word for word reading of Article 51 (b) could lead to an im- 
pression that a ruling on a motion for a finding of not guilty, 
whether granted or denied, could be changed by the law officer. 
If denied, there obviously is no difficulty in changing one’s ruling 
to favor the accused. If initially granted, and evidence subse- 
quently introduced by the defense establishes the offense prima 
facie, substantial justice might indicate a withdrawal and change 
of the ruling. The effect, however, of granting the motion, with- 

out objection, is to find the accused not guilty. MCM, 1951, 71a. 
Such a finding could not be changed later by the court, cf. U. S. 
v. Downs, 4 USCMA 8, 15 CMR 8, or by the convening authority, 
UCMJ, Art. 62 (b) (1); it could not properly be changed by a law 
officer. 

10. MCM, 1951, 71a; NCM 55 03177, Langer, 20 CMR 513; CGCMS 
19369, Branigan, 3 CMR 515. 


oo 


FEBRUARY 1958 








the Manual for the disposition of a motion for a 
finding of not guilty, the Court of Military Ap- 
peals, adopting the procedure outlined for ques- 
tions of sanity," has indicated that the law 
officer, after he grants or denies the motion and 
before he asks if there is any objection, should 
give such instructions to the court as will better 
enable the members to understand the question 
they are to determine and the manner in which 
it is to be determined.” He must provide the 
members with appropriate instructions on the 
law which applies to the matters to be decided 
by them."* The test prescribed in the Manual 
that “if there is any substantial evidence which, 
together with all proper inferences to be drawn 
therefrom and all applicable presumptions, rea- 
sonably tends to establish every essential ele- 
ment of an offense charged or included in any 
specification to which the motion is directed, 
the motion will not be granted” * may be set 
forth for the court,’ and, while there is no spe- 
cific instruction which dictates that he do so, the 
law officer, upon request by the court or where 
conflicting interpretations of the evidence and 
the law relating thereto have been advanced by 
counsel, may explain the basis of his ruling.’* If 
requested by the court, or to clarify points in his 
instructions, or to explain his reasons for a rul- 
ing which has been objected to, the law officer 
may properly comment upon the evidence in the 
case.‘’? This should be given when the comment 
will clarify the issues, assist the court in elimi- 
nating immaterial matters, or focus the court’s 
attention upon the crucial points of the case."® 
Improper remarks by the law officer in his com- 
ments upon the case will not be prejudicial error 
if the whole record shows that the impropriety 


1l. U. S. v. Williams, 5 USCMA 197, 17 CMR 197; cf. MCM, 1951, 
122¢. 

12. U.S. v. Gray, 6 USCMA 615, 20 CMR 331. 

13. Cf. U. S. v. Linder, 6 USCMA 669, 20 CMR 385. 

14. MCM, 1951, 7la. But see, NCM 293, Humbert, 14 CMR 520, 
where the accused pleaded guilty to a lesser included offense, 
and thereafter was granted a motion for a finding of not guilty 
of the major offense, this being held not to preclude conviction 
of the offense to which the guilty plea related. It would certainly 
seem that a plea of guilty to a lesser included offense would bar 
the granting of a motion affecting the principal offense. 

15. U. S. v. Toms, 3 USCMA 435; 12 CMR 191; ACM 5229, Walsh, 
5 CMR 793. 

16. U. S. v. Gray, 6 USCMA 615, 20 CMR 331; U. S. v. Toms, 3 
USCMA 435, 12 CMR 191; ACM 6175, Simon, 8 CMR 783. 

17. MCM, 1951, 73c (1); U. S. v. Andis, 2 USCMA 364, 8 CMR 164; 
ACM 9602, Rubenstein, 19 CMR 709, affirmed, U. S. v. Rubenstein, 
7 USCMA 523, 22 CMR 313; ACM 7938, Redmond, 15 CMR 703, 
pet rev den, 15 CMR 431; ACM 5229, Walsh, SCMR 793. 

18. U.S. v. Andis, 2 USCMA 364, 8 CMR 164. 
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did not lead the court to an act which prejudiced 
the accused.” 

If a member of the court objects to the ruling 
on a motion for a finding of not guilty, the court 
should, after receiving proper instructions, close 
to vote on whether or not to grant the motion. 
The vote is by secret oral ballot, a majority vote 
being required to sustain the accused.” The 
law officer is not allowed to participate in these 
deliberations." Should the law officer, after 
granting a motion, be overruled by the court, 
he may not thereafter return a finding of not 
guilty nor may he do so if the court convicts 
the accused.” 

Since the court is the final voice on a motion 
for a finding of not guilty, a member may, be- 
fore announcing whether or not there is an ob- 
jection to the ruling, or, upon objection, request 
the calling or recalling of a witness, or he may 
request the trial counsel to produce additional 
evidence upon a particular subject relevant to 
the issues.” The right of the court to request 
or require additional evidence is not subject to 
restriction by the law officer unless the evidence 
itself is inadmissible,“ and a law officer may 
commit prejudicial error by foreclosing a legit- 
imate inquiry by the court.” The mere fact 
that additional evidence is sought by the court 
cannot be construed to mean that the court is 
acting for the prosecution.” 

The granting of a motion for a finding of not 
guilty, without objection, amounts to a finding 
of not guilty and ends the proceedings as to the 
offense or offenses affected by the ruling.” A 
denial, however, of itself cannot be found preju- 
dicial error. Even if the motion were improp- 
erly denied, and the accused subsequently con- 
victed, there would be no error if all the evidence 


19. ACM 10104, Masznik, 18 CMR 894, pet rev den, 19 CMR 413. 

20. UCMJ, Art. 52 (c); MCM, 1951, 57f; NCM 271 Davies, 13 CMR 
577. 

21. U.S. v. Reinking, 2 USCMA 360, 8 CMR 160. 

22. Davies, supra note 20. But see, U. S. v. Strand, 6 USCMA 297, 
20 CMR 13, note 9, where a deferred ruling on a motion to dis- 
miss accomplished practically the same result. 

23. MCM, 1951, 54b and 71a; NCM 55-03177 Langer, 20 CMR 513; 
NCM 342, Van Keuren, 16 CMR 434. 

24. U. S. v. Parker, 7 USCMA 182, 21 CMR 308. This case resolves 
the apparent conflict between the several provisions of UCMJ, 
Art. 51 (b), paragraphs 54b and 71a of the Manual, and page 517 
of the trial procedure in the Manual as to the right of the court 
to call witnesses. 

. CM 351536, Burks, 3 CMR 319. 

26. Langer, supra note 23; Van Keuren, supra note 23. But any 
member who appears bent on an extended period of questioning 
should be curbed before the case becomes a repetition of the situa- 
tion in U. S. v. Blankenship, 7 USCMA 328, 22 CMR 118. 

27. See note 9, supra, 
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in the record, even that produced by the accused 
himself,* supported the findings of guilty.” It 
may be for this reason that the motion is not 








28. The improper denial of the accused’s motion for a finding of not 
guilty neither forces him to become a witness in his own behalf 
nor deprives him of his right to be pr d i t until 
proven gulty, nor is the burden of proving innocence shifted to 
him. ACM 4602, Wai, 3 CMR 728, pet rev den, 3 CMR 151, pet 
recon den, 4 CMR 174; accord, CM 370715, Dill, 15 CMR 468. 

29. MCM, 1951, 7la; ACM 10871, Stans, 30 CMR 792; ACM 10050, 





used more frequently. In any event, if one con- 
siders the odds—what have you got to lose? 





Graalum, 18 CMR 667, pet rev den, 19 CMR 413; ACM 7935, 
Harvey et al., 15 CMR 826, pet rev den, 16 CMR 292; Dill, supra 
note 28; ACM 6770, Roland, 10 CMR 887; ACM S-3011 Morris, 
5 CMR 373 Wai, supra note 28; NCM 50, Williams, 1 CMR 540. 
Nor is a motion improperly denied if there is before the court 
some evidence tending to establish the offense, even though such 
evidence may upon review be held to have been inadmissible. 
U. S. v. Mounts, 1 USCMA 114, 2 CMR 20. 








BULLETIN BOARD ... . (Continued from page 2) 


be employed by the convening authority in determining 
a given legal problem. A staff judge advocate has no 
command authority and no test is to be applied by him 
except in his capacity as legal adviser to the com- 
mander. His advice, therefore, must utilize the stand- 
ards that the commander himself would use.’ 


Accordingly, the Staff Legal Officer must always bear 
in mind that the standards set by references (b) and (e) 
require that ‘the commander’ approve only such findings 
of guilty as he finds correct in law and fact; and he is 
required to find that the guilt of the accused was estab- 
lished beyond a reasonable doubt. 

In recommending the action to be taken by the re- 
viewing authority, the Staff Legal Officer’s review shall 
include the following: 


(a) A statement of the proceedings below, includ- 
ing any clemency recommendations by the court. 

(b) A complete, accurate, and impartial summary 
of the evidence, including any matter presented at the 
trial in mitigation, extenuation and/or aggravation. 

(c) A statement of any matter outside the record 
relevant to possible exercise of clemency. However, 
if adverse matter outside the record is considered, 
other than matter taken from the service record of 
the accused, he must be notified thereof and afforded 
an opportunity to submit a statement prior to sub- 
mission of the review to the Convening or Supervisory 
Authority. (U.S. v. Griffin, 8 USCMA 206, 24 CMR 
16; U. S. v. Lanford, 6 USCMA 371, 20 CMR 87.) 
In the event that such adverse matter outside the rec- 
ord of trial or the service record is considered, there 
should be attached to the Staff Legal Officer’s review 
a statement signed by the accused, acknowledging re- 
ceipt of a copy of any adverse matter to be considered. 
In such case the review shall include a statement of 
the accused in rebuttal or explanation of the adverse 
matter, or a statement indicating that the accused 
does not desire to make a reply. 

(d) A discussion of any error or irregularity in 


the proceedings, and a definite statement as to 
whether or not such error materially prejudiced the 
substantial rights of the accused with respect to the 
findings and/or the sentence, or otherwise affected 
the legality of the proceedings. 

(e) A positive statement as to whether or not the 
competent evidence of record establishes the guilt of 
the accused of each offense of which he was convicted 
(or some specifically recommended lesser included of- 
fense) beyond a reasonable doubt; and a further 

“statement as to whether or not those findings are 
correct in law and fact. (U.S. v. Jenkins, 8 USCMA 
274, 24 CMR 84; U.S. v. Johnson, 8 USCMA 173, 23 
CMR 397; U.S. v. Grice, supra.) Matter outside the 
record may not be considered to sustain the findings. 
(U. S. v. Duffy, 3 USCMA 20, 11 CMR 20); nor may 
any matter introduced after the findings of guilty 
be given consideration in that respect. (See para 75 
(a) MCM, 1951; U.S. v. Desherlia, 22 CMR 686.) 

(f) A positive statement as to whether or not the 
sentence adjudged (or some specifically recommended 
lesser sentence) is legal and appropriate. (U.S. Vv. 
Crusoe, 3 USCMA 793, 14 CMR 211.) Service or 
command policies shall not be made a basis for ex- 
cluding consideration of clemency action. (U. S. v. 
Plummer, 7 USCMA 630, 23 CMR 94; U. S. v. Wise, 
6 USCMA 472, 20 CMR 188; U. S. v. Doherty, 5 
USCMA 287, 17 CMR 287.) 


“Many commands are using printed forms which in- 
dicate to appellate reviewing authorities that the record 
of proceedings is receiving only a cursory review. These 
forms include routine questions and answers such as the 
following: ‘Was evidence adequate? Yes’; or ‘Does 
weight of evidence support findings? Yes’; or ‘Effect 
of any error or irregularity. None.’ Forms of this 
type are considered unacceptable, and use thereof will 
be discontinued. 

“Strict adherence to the foregoing requirements by 
the Staff Legal Officer in his review is mandatory in 
order to comply with the decisions of the United States 
Court of Military Appeals.” 





COMP GEN DECISIONS 


(Continued from page 6) 
Lieutenant to Lieutenant Commander because he was 
undergoing medical treatment. At time of his release 
from the hospital, the disqualifying nature of his physi- 
cal condition practically eliminated the need for a 
promotion physical examination and he was given physi- 
cal examinations to determine his eligibility for dis- 


ability retirement. The officer may not have the 
disqualifying nature of his disability regarded as hav- 
been found to exist as the result of a physical examina- 
tion for promotion so as to be entitled to higher retired 
pay based on the grade of Lieutenant Commander under 
the fifth proviso of section 402 (d) of the Career Com- 
pensation Act of 1949. (Comp. Gen. dec. B-131940 of 
August 6, 1957) 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast of current 
trends in naval law. To accomplish this purpose, digests have 
been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


CONVENING AUTHORITY—POST-TRIAL REVIEW—Consideration 
by convening authority of matter outside the record without af- 
fording the accused an opportunity to rebut or explain the matter 
is error. 


BOARDS OF REVIEW—Correction of error made by the convening 
authority in his review. 


@ The accused was convicted of two specifications of 
unauthorized absence and of a failure to obey a lawful 
order. Considering two previous convictions, the court- 
martial adjudged a sentence of dishonorable discharge, 
total forfeitures, and confinement at hard labor for 
two and one-half years. “In reviewing the case the 
convening authority’s Staff Legal Officer referred to 
‘other facts concerning the accused’s absence’ which he 
found in the record of trial of another Marine. These 
purported ‘facts’ were contained in testimony of the 
accused in the other case and were of a derogatory 
nature. The staff legal officer concluded that he could 
find nothing ‘on which to base a recommendation for 
clemency.’ Accordingly, he recommended approval of 
the sentence, and the recommendation was accepted by 
the convening authority. 

“When the case came before the board of review, 
appellate defense counsel contended that the accused 
was prejudiced by the failure of the convening authority 
to accord him an opportunity to rebut the extra-record 
derogatory matter, and that the sentence was excessive 
and inordinately severe. ‘Proceeding on the basis’ that 
error had been committed by the convening authority, 
the board of review re-evaluated the sentence upon the 
record and without regard to ‘that portion of the state- 
ment of the legal officer complained of here.’ It con- 
cluded that the period of confinement was too severe 
and that a dishonorable discharge was ‘not in keeping 
with the nature of the offenses of which the accused’ 
was convicted.” ‘The board of review mitigated the 
dishonorable discharge to a bad-conduct discharge and 
reduced the period of confinement. The accused con- 
tended before the United States Court of Military 
Appeals that the board of review could not itself cure 
the error, but was required to order a new post-trial 
review. 

As to the defense contention, the Court said: “Un- 
questionably, it was error for the convening authority 
to consider, in his deliberations on the sentence, adverse 
matter from outside the record without affording the 
accused an opportunity tc rebut or explain that matter. 
United States v. Lanford, 6 USCMA 371, 20 CMR 87. 
How to cure this error in the sentence is another prob- 
lem. The answer depends upon the facts in the par- 
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ticular case. Sometimes error can best be cured by 
returning the case to the level of proceedings at which 
the error occurred; in other instances, the reviewing 
authority, by the exercise of its own powers, can effec- 
tively eliminate the harmful consequences of the error 
in earlier proceedings * * *. For example, an erron- 
eous instruction on the limits of the sentence can some- 
times be cured by the board of review by reassessing the 
sentence in the light of the error; other times what is 
required is a rehearing by the court-martial * * *. A 
similar balance of factors exists when the reviewing 
authority sets aside one or more of a number of findings 
of guilty. The critical inquiry is whether justice to the 
accused requires redetermination of the sentence by the 
‘primary’ authority. United States v. Kowert, 7 
USCMA 678, 23 CMR 142. 

“At all times the paramount consideration is to do 
justice to the accused. As we pointed out in United 
States v. Papciak, 7 USCMA 412, 416, 22 CMR 202, in 
another, but related, connection, the reviewing authority 
must consider whether ‘a new start as it were—is im- 
portant to an equitable and fair administration of 
justice.’ But that principle cannot be applied with slide 
rule exactitude. There is, and necessarily must be, an 
area of discretion in a matter of this kind.” 

Turning to this case, the Court then said: “After 
careful review of the nature of the extra-record evidence 
and considering all the other evidence relating to the 
sentence, we conclude that the board of review properly 
corrected the error here, making it unnecessary to return 
the case to the convening authority.” 

The decision of the board of review was affirmed. 
U.S. v. Griffin, 8 USCMA 206, 24 CMR 16. 


STAFF LEGAL OFFICER'S REVIEW OF RECORD—Advice to Con- 
vening Authority (Excerpts from concurring opinion—Board of 
Review) — 


@ “I fully concur in the opinion of the Board; however, 
I am of the opinion that the appellate defense counsel’s 
assignment of error with respect to the staff legal offi- 
cer’s review of the record is deserving of discussion. 

“Appellate defense counsel points out in his brief, 
that, 


‘The sole issue litigated at trial and, therefore, the 
paramount issue to be resolved by the staff legal offi- 
cer in his review and to be decided by the convening 
authority in his action dealt with an appropriate 
sente ice for this accused. In spite of this fact, the 
staff legal officer completely dodged this important 
issue, leaving it to the convening authority for his own 
determination.’ 


The staff legal officer sets forth a resume of matters in 
mitigation and extenuation as contained in the presen- 
tencing stage of the proceedings and then concludes his 
review of such matters with the following comment: ‘It 
is recommended that the sentence of the court be ap- 
proved, subject to any clemency the Commandant may 
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consider appropriate.’ Appellate defense counsel con- 


tends that, under the circumstances of this case, the ~ 


staff legal officer has failed in his duty of fully, thor- 
oughly and completely reviewing the record of trial for 
the convening authority. 

“Article 61, Uniform Code of Military Justice, pro- 
vides, in part, as follows: ‘The convening authority 
shall refer the record of every general court-martial to 
his staff judge advocate or legal officer, who shall submit 
his written opinion thereon to the convening authority.’ 

“The United States Court of Military Appeals has 
recently had occasion to set forth its views as to what 
should be contained in the staff legal officer’s review as 
required by Article 61, Uniform Code of Military Jus- 
tice. The majority of the court in the case of United 
States v. Grice, 8 USCMA 166, 23 CMR 390, state that 
with respect to the review required of the staff legal 
officer, that, ‘His advice, therefore, must utilize the 
standards that the command (convening authority) 
himself would use.’ It is to be noted that the standards 
to be utilized by the convening authority include, in 
part, approval of only so much of a sentence ‘As he 
finds correct in law and fact and as he in his discretion 
determines should be approved.’ Art. 64, UCMJ; 
United States v. Grice, supra. 

“Apparently, the staff legal officer in the natin case 
recognizes that there is a duty on the convening au- 
thority to consider matter in mitigation and extenuation 
with respect to a determination of the appropriateness 
of the sentence for the particular accused, in that he 
calls the attention of the convening authority to such 
duty by the following conclusion ‘subject to any clemency 
the Commandant may consider appropriate.’ Inasmuch 
as the staff legal officer in fulfilling the requirements 
of Article 61, Uniform Code of Military Justice, must 
utilize the same standards as are required of the con- 
vening authority in the latter’s action to be taken on 
the record, in my opinion, it is incumbent upon the staff 
legal officer to make a specific recommendation as to his 
independent views as to whether the evidence presented 
in mitigation and extenuation warrants, by reason of 
appropriateness for the particular accused, a lesser 
sentence than that which has been imposed by the court- 
martial. (See para. 85b, MCM, 1951.) He should not 
by-pass this duty by saying to the convening authority, 
in effect, ‘You (convening authority) make this deci- 
sion, and I (staff legal officer) will agree that any sen- 
tence approved is an appropriate sentence for this 
particular accused.’ (See United States v. Ritter, 
NCM57 01610, unpublished, decided 13 August 1957.) 

“In cases where the record of proceedings contains 
evidence in mitigation and extenuation during the pre- 
sentencing stage of the proceedings, the staff legal 
officer’s review thereof, together ‘with his independent 
views as to whether such matters warrant action toward 
clemency in determination of an appropriate sentence 
for the particular accused, furnishes information not 
only to convening authorities but also to Boards of Re- 
view and higher reviewing authorities having a duty 
of ultimate determination of appropriateness of the 


sentence to be imposed upon a particular accused. A 
material portion of the staff legal officer’s review is 
missing, and therefore the review is incomplete, in 
those cases where the staff legal officer fails to affirma- 
tively indicate of record his independent views with 
respect to what action, if any, should be taken in de- 
termination of the appropriateness of the sentence to 
be approved. The role of the staff legal officer is that 
of an advisor to the convening authority, utilizing the 
same standards required of the convening authority, and 
to the extent that the advice rendered is incomplete, 
he has failed to comply with the statutory obligation 
which rests upon him. United States v. Greenwalt, 
6 USCMA 569, 20 CMR 285; United States v. Grice, 
supra.” U.S. v. Brooks, NCM 57 02460.. 


(See page 2 of this issue of the Journal for the Judge Advocate 
General’s letter which sets forth the required contents of the staff 
legal officer’s review of the record.) 


MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1951—The 
United States Court of Military Appeals has directed ‘that the prac- 
fice of using the Manual by members of a general court-martial or 
special court-martial (except the presideni) during the course of the 
trial or while deliberating on findings and sentence be completely 
discontinued * * *," 


In U. S. v. Rinehart, 8 USCMA 402, 24 CMF 212, 
the United States Court of Military Appeals directed 
“that the practice of using the Manual by members of a 
general court-martial or special court-martial (except 
the President) during the course of the trial or while 
deliberating on findings and sentence be completely dis- 
continued * * *,.” 

On consideration of a motion by the General Counsel, 
Treasury Department, for clarification of its opinion in 
Rinehart, the Court said: “This Court made it very clear 
in our opinion in this case that no member of a general 
or special court-martial, including the President of the 
latter, may use the Manual for courts-martial in closed 
session on the findings or sentence. The Court spelled 
out the reason for its ruling when it said that an accused 
is entitled to know what law is being applied. He can 
gain that knowledge only by proceedings in open court 
which are spread upon the record for appellate review. 
In short, the Court announced that no members of courts- 
martial may consult the Manual while deliberating in 
closed session on findings or sentence.” 

In U. S. v. Elliott, — USCMA —, — CMR —, the 
Court said: “This case exemplifies the abuses this Court 
sought so assiduously to curtail in United States v. Rine- 
hart, 8 USCMA 402, 24 CMR 212. One of the several 
reasons offered in that case why court members must be 
denied access during trial to the Manual for Courts- 
Martial, United States, 1951, was that ‘many of the 
passages contained therein have been either expressly or 
impliedly invalidated by decisions of this Court,’ and the 
members being untrained in the law have no way of dis- 
tinguishing the valid from the invalid, the material from 
the immaterial, and the relevant from the irrelevant.” 

(See ALNAV 52 and ALNAV 57 which were promulgated as a 
result of the Rinehart decision.) 
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NAVAL RESERVE LAW 
PROGRAM INFORMATION 


TRAINING DUTY IN THE OFFICE OF JAG 


The Naval Reserve and Legal Assistance Division of 
the Office of the Judge Advocate General has had numer- 
ous inquiries concerning the requirements for obtaining 
uctive-duty-for-training in the Office of JAG. 

Training duty in the Office of JAG is requested and 
administered in the same manner as all other requests 
for active-duty-for-training. The duty must be ap- 
proved by the Commandant exercising jurisdiction over 
the individual reserve officer-lawyer making the request. 
Due to budgetary reductions, it may be that training 
funds are not available in a particular District to issue 
orders authorizing both pay and transportation costs; 
however, in these instances the applicant is generally 
advised of the situation and informed that, if agreeable, 
orders will be issued authorizing pay and allowances 
only, transportation and subsistance only, or training 
duty at no expense to the government. This is a situa- 
tion which is handled by the individual District. The 
JAG in no way administers the issuance of individual 
orders. 

In accordance with BUPERSINST 1571.4c, training duty 
in the Office of JAG is authorized on a year-round basis 
and the Inactive Reserve officer-lawyer may be assured 
that a training billet in JAG will be approved whenever 
such a billet is requested by the District Training 
Officer. 

During this fiscal year, some forty Inactive Reserve 
officer-lawyers performed training duty in the Office of 
JAG. These lawyers indicated that they found the duty 
both informative and beneficial. In addition, the Office 
benefited considerably from their efforts. In one in- 
stance, the Judge Advocate General personally noted 
and complemented an outstanding opinion prepared by 
one of the officers. In all instances, these officer-lawyers 
have aided substantially in the over-all work output of 
the divisions to which they were assigned. 

Training duty in the Office of JAG assures the individ- 
ual Inactive Reserve officer-lawyer of an opportunity 
to increase his knowledge of the functions of the Office 
of the Judge Advocate General and to materially assist 
the Judge Advocate General in rendering service to his 
client, the NAVY. 

LAW SEMINARS 


The Gulf Coast Law Seminar convenes 27 January 
1958 in New Orleans. All indications point to a highly 
successful two-week training period. 

As in the San Francisco Seminar, the first week of 
this seminar will be devoted to a series of lectures in 
the fields of Admiralty and Claims. These lectures will 
be presented by leading members of the Louisiana Bench 
and Bar. In addition, the Military and Educational 
professions will be represented by speakers highly 
qualified in the subject matter covered in their topics. 

The second week’s sessions will consist of a series of 
Military Justice presentations by a team from the 
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School of Naval Justice, Newport, Rhode Island. These 
presentations on Military Justice will, in most instances, 
be on subjects not covered.in last year’s seminars, 

Those attending the Gulf Coast Seminar will be af- 
forded the singular privilege of hearing a highly 
interesting, and presently vital, presentation on HIGH- 
LIGHTS OF THE MISSILE PROGRAM by Vice Admiral John 
H. Sides, USN, Director, Weapons Systems Evaluation 
Group, Office of the Secretary of Defense. Vice Ad- 
miral Sides’ appearance at the seminar was brought 
about as a direct result of the efforts of Rear Admiral 
W. G. Schindler, USN, Commandant, 8th Naval District. 

The law seminars were devised and are intended by 
the Judge Advocate General as a means of establishing, 
on a year-to-year basis, a form of diversified training 
in the field of law as it affects the Navy and the Inactive 
Reserve officer-lawyer in his capacity as a Naval 
lawyer as well as a civilian practitioner. The seminar 
will follow the same format from year-to-year, thereby 
providing a standardized framework within which the 
varied fields of naval law may be presented. 

The final seminar to be presented this fiscal year 
will be the East Coast Law Seminar to be held at Great 
Lakes, Illinois on 2 June 1958. All Inactive Reserve 
officer-lawyers who are anticipating attending this 
seminar are strongly encouraged to submit their re- 
quests for orders to their respective Commandants as 
early as possible. 


LAW STUDENTS MAY RECEIVE PREDESIGNATION AS LAW 
SPECIALISTS PRIOR TO OCS 


Law students may now make application for the 
Navy’s Law Specialist Program in the last six months 
of law school and, if selected, be predesignated as 1625 
(Law Specialist) Officer Candidates. Enrollment at 
OCS under the program is, of course, contingent upon 
graduation from law school. 

Under a continuing program of re-evaluation of pro- 
curement procedures: Navy Recruiting Instruction 401.1 
has been revised so that qualified applicants desiring a 
Reserve Commission in the Navy’s Law Specialist Pro- 
gram may, upon application at the nearest Office of 
Naval Officer Procurement, request designation as a 
law specialist. This request is made on the designator 
preference statement at the time of application. If 
selected, they will be enrolled at OCS as 1625 Officer 
Candidates. Upon successful completion of OCS and 
admission to the bar, they will be granted three years’ 
constructive credit (to make up for time spent in law 
school), commissioned Lieutenants (junior grade) in 
the Naval Reserve, assigned a permanent Law Special- 
ist designator (1625), and placed in a commensurate 
position on the appropriate lineal list. ; 

These recent changes assure the young lawyer of an 
opportunity to serve in the Navy and to practice law 
for one of the largest law firms in the world—The Office 
of the Judge Advocate General of the Navy. 


U. S. GOVERNMENT PRINTING OFFICE: 1958 











